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Ms. DoDna R. Searcy
Secretai)'
Federal CommuaicatioDl Commission
1919 M Street. N.W.
Washington, D.C. 20554

Re: MM Docket Ng. 93-51
FM Proceedmg, New 9

Dear Ms. Searcy:

Enclosed is an oticiDalaad six (6) ¢Opies of First MOtiOD of Midamerica to Enlarge
Issues ApiDst Martha J. Huber which we request that you accept for filing OIl behalf of our
client. Midamerica Electronics Service, Inc., in the above-referenced proceeding.

Should the CommiAiOD have any questions, kindly direct them .to the undersigned
or Marjorie R. Esman of this office.

BDClbgc
Enclosures
cc: Peter Boyce. w/enel.

Sincerely,

Nt. ofCopiII rec'd
UltABCDE
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In re Applications of

MARTIlAJ.HUBER

ADAMS lUB, INC.

RITA REYNA BRENT

D.E.K.W. COMMUNICATIONS, INC.

MlDAMERICA ELECfaONICS
SERVICE, INC.

STATON COMMUNICATIONS, INC.

For COnstrue:tlOD Pennit for a New
PM StaUon on Channel 234A
In New Albany, Indiana

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

MM DOCKET NO. 93·51
~

Ftle No. BPH..'Ul14ME

File No. BPH·91l11SMA

File No. BPH·911115MC

File No. BPH·91l11SMF

File No. BPH-9U1l5ML

File No. BPR..9Ull.5MU

!

To; Honorable 1UdIard L. Sippel
AdmlDistratlve Law Judge

Midamerica Electronics Service, Inc., ("Midamerica"), by Cowssel, hereby

moves to enlarge the issues against Martha J. Huber to determine whether or not

she is, and at the time of certification was, financially qualified to construct the

statiO!l she has proposed; whether her affirmative certification of her financial

qualifications was false; and, whether, in view of the evidence adduced, she has the

requisite qualificatioDs to be a Commission licensee. In support of this Motion, the

following is sbown:
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Huber filed her application M a sole proprietor. (Official Notice of FCC

Form 301 at pale 3 requested. A copy is annexed hereto as Exhibit 1). She listed

a bank loan in the amount of $350,000 as the sole source of funding for her proposed

station, against estimated costs of construction of $281,078. (Official Notice of FCC

Form 301 at page 6 requested. A copy is annexed hereto as Exhibit 2). She docs not

propose to provide any fundInc herself.

Huber's bank letter Is a mere expression or interest and does not provide the

requisite reasonable assurance. In response to the Standard Document Production

Order, Huber produced a letter dated October 29, 1991 on the letterhead of Citizens

Fidelity Bank. .The letter, a copy of which is auexed hereto as Exhibit 3, states in

part that

It is our understanding that you arefilmg au application with the
Federal Communications Commission (FCC) for a coutruction permit
for a new PM broadcast station in New Albany, In. This letter is to
inform you that in the event you are awarded the authorization to
COlliuuet the station and subject to the provisioDs outlined below, this
bank WIIld H lnttresUtl in loaning"p "' $350,()(J(J for the purpose of
coutruetiDa and operating the station.

The loan would be for a period as 1011g as two to five years with the
interest at a percent increment above the bank's prime rate, subject to
change from. time to time. Principal payment would be deferred for
the first year with equal monthly or quarterly payments thereafter.
The eollateral \\'Guld be all of the tangible assets of the station.

We understand that at this stage of the process the FCC does Dot
require a COlllractually binding commitment, and this letter Is not such
a loan commitment. (emphasis added).

The letter, by its term.s, is nothing more than the expression of the bank's

interest that Ms. Huber seek a loan at some later date. It does not meet the
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Commissions standards. The letter reflects that, at its writing, It was not a committed

IfJUI'C' 01 fundi.... as required.

The Commi&lioo's test for bank letters has been often recited by its

AdminUstrative Law Judges, the Review Board and the Commission, itself. As stated

by tile Review Board in Maria M. Ochoa, _FCC RCD_, 92 R..8t (Released

October 13, 1992) ("Ochoa"),

..•to determine that an applicant has Itreasoaable assurance" of
"committed sources of funds" from a lending iDstitution, we will review
the following factors: Whether (1) the bank hu a long and established
relatioDlhip with the borrower sufficient to infer that the lender is
thorouah1Y familiar with the borrower's assets, credit history, current
businesa pll.ll, and similar data. see Mtdti-.ftate Communications, Inc. v.
FCC, 590 F2cll117 (D.C~ Cit 1978); or, (2) the prospective borrower
.has provided ihe bank with such data, and the bank is sufficiently
satisfied with this financial information (e.g. collateral guarantees, set
Chapman RadJo dnd Televiston Co., 70 FCC 2d 2063,2072 (1979) that
c,ttrts paribus, a loan in tbe stated amount would be forthcoming, and
that the borrower is fully familiar with, and accepts the terms and
conditioDi of the proposed loan (e.g. payment period, interest rate,
collateral requirements and other basic terms). Short of these
ordina;ry fundamentals, it would be difficult to infer "reasonable
asaurance" from, a committed source." in other words, central to any
successful"reasonable assurance" showing of a loan from a financial
institution is that the "individual qualifications of the borrower have
been preliminarily reviewed. Chrislina Communications 2 FCC Red
1971, 1974 (1987), that adequate coDateral has been demonstrated,
Chapman Radio, supra and that the tentative terms of the loan are
specifically identified and are satisfactory to both borrower and lender.

AI noted, ante, the letter is merely an expression of the bank's interest in

possibly making a loan at some tUne in the future. It does not confirm that the bank

had already determined, at tbe time the letter was written, that it would make a

loao in the future unless circumstances materially changed.
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Moreover. essential terms have not been stated aDd agreed to. For example,

the letter recites tbat "[tlhe loan would be for a period as lone as two to five years

with the interest at a percent increment above the bank's prime rate, sUbject to

change from time to time." A loan that would be for "a period as long as two to five

yean" dliJht also be for a period as short as a month, if made at all. Furthermore,

there is Dot even a suggestion as to how many percent above the bank·s prime rate

that the writer contemplated by the phrase "at a percent increment), if indeed he did

contemplate it

The letter states that the collateral for the loan would be an the tangible

assets· of the station. A3 Doted, ante, Huber's sole financial source is the bank letter,

with a face amouat of up to $350,000. She reported estimated costs of construction

and operation, without revenue. for the first three months of $281,078.

Presumably, no bank today would, were it to make Huber a loan. lend more

than the cost of tbe assets that are to be secured by the loan. Thus, even if this bank

were ill the habit of loaning aU of the funds needed for a start-up busine~ without

the priDcipal(s) putting any money into the venture as capita~ Huber would be

underfunded by the full costs of construction labor and operating capital. t it is clear

1No requirement of personal guarantees. stock pledge, or other asset collateral is stated.
So the bank would have to justify this 1oao to its examiners based OD the tangible assets
alone. The typical corporate or partnership borrower that is a Commission permittee or
licensee .is required to provide pledges of the corporate stock or the partnership interests
so that jf the load does go into default, the bank, after obtaining the Commission's consent
on a "short-form" 316. Application for Consent to Transfer of Control, may control the
liceasee entity (or have a receiver appointed to run it) and receive full value for the station
as an operating concern. This bank letter does not provide for any such mechanism.
VirtuaUyany lender which had seriously considered committing to lend Huber funds for her
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that for her proposed total costs of construction and operation, the bank could not

be satisfied with only the stated colJateral of a pledge of the tangible assets.

(Chapman, IUpra).

There is DO indication that the bank bas even made a preliminary review of

Huber's qualifications, as is required. (Christina CommwUciZJtons, supra). Nor is

there a Multt-state recitation that the bank is familiar with the proposed borrower

and ber plans. (MulJl.flaLt, supra).

In view of the foregoing, it is clear that the letter, dated October 29, 1991, did

not give Huber rttUonablt assurance that upon grant of her application a loan in the

amount of S3~O,OOO would be forthcoming from Citizen's Fidelity Bank.

The Citizen's FideJity letter is dated October 29, 1991. Under cover'letter

dated October 24, 1991 Huber's Counsel had dispatched to her certain materials, aDd

had provided certain advice regarding the application process. Included was a sample

bank letter. A copy of Counsel's Jetter and the sample bank letter is annexed hereto

as exhibit 4.

October 24 was a Thursday. Presumably, the materials arrived OD Friday

(Monday if two day service was used). The letter was dated on Tuesday. So, it is

pateDtly clear that little, if any, reflection was given by the Officer at Citizen's

Fidelity to the sipificance of the matter. With one critical exception, the Citizen's

propoaeclltatiOD would bave ~ade a determination to requite either a personal guarantee
from her or that a eorporatioD or partnership entity be formed so that the indicia of
ownership of the station could be pledged. Most lenders, if serious, would have required
each off these ordinary security measures.



APR-26-9~ MON 1e:07 HARDY ~ CAREY
PO. 13

6

Fidelity letter tracks the then recently received by Huber sample. The critJcaJ

dUTerence Is that the sample letter uses the phrase .•.thIs bank Is prepartd tIJ loa"••

willie the CJtIDn's FIdelity letter on which Huber Is relying totally Is phrased _.

would H ilftfmted :" ItHlnlng up to...

The difference is that of a commitment now of a ready loan and an invitation

to seek a loan ill the future. Since Huber hacl the sample before she certified her

application, even if it were otherwise not already warranted, a false certification

isaue, in addition to the qualificatio.QS issue is warranted.

In view of the fore,oiog, Midamerica Electronics Service, Inc. respectfully

url~ that the issues in this proceeding be enlarged by designation of the following

issues:

To determine whether Martha J. Huber ("HUber") has
Ruonable assurance of the availability of a loan. in the amount of
$350,000 from Citizen's Fidelity BaDk for the coastructioll and
operatioll for three mQDths without .revenue of her proposed station;
and, whether the letter from Citizen's Fidelity dated October 29, 1991
lave her such reasonable assurance;

To determine whether Huber is fmanciaBy qualified;

To determine the facts and circumstaDces surrounding Huber's
financial certifICation and whether her financial certification was false;
and,
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To determine, in light of the evidence adduced, whether Martha
J. Huber has the requisite qualifications to be a Commission licensee.

RespectfuUy sublll)t1'~«'

~~ ,
lITO R. HARDY

BRAD ORO D. CAREY
MARJORIE R. ESMAN
HARDY AND CAREY
111 Veteraas Boulevard, Suite 2SS
Metairie, LA 70005
Telephone: (504) 8304646
CouDSel for Midameriea Electronics

Service, IDe.

Dated: April 2~ 1993
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a I.Jst. t.he appUc:uu. ~. to the ~Il=t.lon and non-,r::vt:r (,q1llly awnwa In ~ho ap;Uco.r.1. Use on~ coillmn for 41:1.<:::
Ind1"ld.ua.l or .nUt:r. At,*h aclc11UCW paces It' n"C~y.

I. ~Tam. and NIldenn or the applicant e.Qd. It
appUcabw. l.tI otr!QMI, CltNctor& Itockbold."., or
S*'\1lert C1r otbeOf' tbe.n l:c11vlduaJ a1s~ shoW' o~m..
e.cktrea anCS O1t1nnsnlp or ut.un1 poNlOn l1uthorlzod
to flOC. ~ ItOOk). UIf, the appUc:LDt. flrtt. ofnoon
nIx," then cl1nc:f.01"1 aDd. theraM.8r'. rem~nlnc
sl.OCkholl1,rs and puotners.

2. C:t~Z2ShlP.
a. ornCII 01' dJrectoZ"lhl'P held.

1. ~'I:mber or~ 01" naiure or ]:lartnotsh~p 1ntoMSt3.

15. Numtel' or 'Iotell.

e. r.roentae. of vot_

7. Other eX1stlr.c a.ttrlbut4ble interests In an,. 1JroaC~:
st:J.Ucn, Ir.c1uc11nc the natu:-. and. s1ze or su:::~
Inter8ICI.

8. All other ownersh1~ 1ntol"C$1I; or 5(1b or mc;-~

(wheU:or or DOt &ur1but&~.). .. weU u ar.1
co,.,oraua otMconrhtp or directorshiP. In ""'O&dc:;,\;i~
CUll•• 01' n• ...-f:.r ennus 1n Lhe Ame m;,.rkot Q.
wltA ovorIappinc ISCDtJ, In the aM' broadca.::
"rV1c:o. u clGIoribecl In '47 c.!'.R. S4ctlon~ &t.:':
76.tiOJ. lncl~tUnc the nat,unll a.n<t size or weh Intel'a$::'
ar.c1 the posiuons held.

.MIU:tba J. m:&J:c
19%7 PluIl'l Bill way
Flo:t". 1DOb, m 47119

l

2. 0'.8. I
Q. ~v.:!.d:al Appl1cant

.'
1. IDUV1aual Applicant

~ D2a1~AppJJ.c:ant

e. Ind1v.i.dual Appl1earrt-
..

None~.

Ncna

s.

-



AP~-26-93 MON 15:09 HAkDY & CAREY

EXHIBIT 2

P. 17



S:CTIC4 II I - FINANCIAL QUALI~ICATIONS

1. Tu appUoAnt ~. tbD.t nrMc1el1t DoL Uquld OJ:3Ots '" on hand or thal surno~a,l rurtda
are ~ftfl"Lb!. trom commJtteeS $OVCCS r.o construct and opsralD tho l'Oqu_Ol1 taclUUcr for'
l.h:. =a,\1\1 "IIUhou.1, re..,.nu..

2. Sl&l.W ~. ~tal ""nell "'I 8Llmate are nQCCS:3U'y tQ constzouct and o~La tha roquesuxt
rlcllU)' tor three JIOn\h! wUhaut revenue.

a. Ic1eIlUry each IOVCe or funda. IftClucllnr \~ na.me. lloC1drc;, Uld ~l.phaI1O number or the
.ovce (and a oontal:t J*'IOn tr the source J. a.n enUty). the re.lat1onshJp or ft.n:r) or the
IO~ to T.he ..~puc.nL ancs T.he amount or fund.s to be nppLlod bY' each 1Ou.rce.

p _ 18

f!] Ya 0 No

s 281,078

!ovea or hilda
Telophone Num%:or I ReJ&UOnshlp Amount

(~,=••DC1 Adc1nn)

C1tiUD8 FJ.delity Bank anc5 (812) 94S-2255 &mIc Iam $350,000
'!'rat Cc:.lrpmj' Indiana

P..O. Box 1248
Na iUbmy, IN 41151-1248
CCDtact Pe:taan: teo T1emey

..
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Hanlsa :I. KlUlu
1921 P1wa JlJ.11 way
rl~. lAob., %nd~&na 47119

De&:' !U. !!u1:ler:

:~ ~. O~ ~nd.~.tand~c9 you are ~~llni &n &ppl~c&t~oft w1:h ~he Federal
CCCIID\UI1J.c:a~1Qu<:_1••101' (FCC) fol:' & c:ollR.:uc:ticn pem1it fc: & new 1'K D:CM4c&.~
8C&t.i.Oft Lft Hew Alb&l\y, :~. Th.a.a let:ot:e,r: ~. to· J.AloCl yeN that 1.:1. 1:he event:. you
ue aWUClH the au.hod':&"~1.oft t:o c:one1::UC:'t "he a~a.t:.i.Oft and auJ:Ijec:'t 'to ehe
pI'CIyl.a1ou ou~lJ.Aecl Hlow, 1:.1\1... l:lanlc 'WO\Il.ci b. 1At.C'e.~ec1 in louitl9 UJ' ~o
IJ50,OOO ~or ~he ~•• o~ CQft8t:.~et:.1A9 and cpa:&t:iDq the .~at~on.

The lou WO\Ilci _. fOl: a ..:-10d ... l.onq u t:wo to :U:'N yeu. with the J,nt:..e.t: 8t
& perc:et 1AcZ'UWlftt &bov. ~h. baGk'. priIM .l:a~e, ~j.C't to c:bange t~QIIl tiM to
timll. 1I:£,.nol.pa1 P&YMDt: would be ci.furK for the t1r.'t yaar w1,th equal lIlOD1:hly
or 9&~.l'ly p&~. 1:ua:-.&tt.az:. The c:011a1:• .1:&l for toh. lean wou14 b...1J. tb.
tuq.i.bl. a•••~. of t:.h. lI"CatiQn.

w. =cI.rat:&Ad tha~ at tbJ.. at.&9- ot the p~oc:esl the rcc doe.. nCl't reqlliJ:. &
c:onvaC1:Ual1y ~~A9 l:CIIIDJ.t:meft~. and. 'thte 11l1:uZ' b ~ .uell a lou co.-L~'t•
.. eSc .t.A~ by ~a 1.t.1:.ez: to &••uz:e you ud t.he fCC ,~f ouz: .LAt.... 1A
..a.i.a1:.,uq you 1:0 COUU"lolft &Ati optta'.~e th_ .-.:&".i.oll LA flllea-tioll, pl:01I'1clec1 of
enne, ~at the farUD" ot 1:.be ~~ 1114Lc:atecl, 01:' My l'U" t:!leJ:aof, w111 1M
..mjtte:i: 1:0 fo:aal &WJ"09al tty 'the tl&ftJc .It:ezo ~h. bMk'. n..,.t.ew of you tiDaa.c:ul
COncllt.1oD a-: 'the 't:.iIMa u4 1:h. uec:\&t:1el\ of • lou a~.-.n" 1=o~J:a1:..lng'~••
, .... ucl eaDcl.t.'t.i.oNl th&t we lII&y cleeIIl &PP:l:'~Z'iAt_ ao.cl .illilu to wh.1ch we
w.~1J.1 f:'eq'IIu-e LA aD &qz:'."Qt: at eh.i. ,ype.

•

APNCBANK-
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Ku'tha J. Huber
1927 'lum 1111 Way
rlyds IAcbs; Indiana 47119

Dear Hs. Huber:

P.0S

l:t is our unc1erstandi.nq you are f11i.nCJ an
.pplica~ioD w1th the Federal Communications Commiaa1on
(JlCC) tor a ccnst.ract.ion perDU.t tor a new 1M broadcast
.1:a1:ion iJ1 New Albany, IN. 'l'bJ.. letter is to inform you
tha't in the evet you are awarded the authcrizaUoa to
cout;:uC't the stat:1on and subjec't to the pro'risio~.
0~'tllDe4 below I t:h1s bank is prepared to lou up 1:0
$350, 000 ter the pU%pOse ot eon.U'UC'tinti and opera1d,J14J
~. s't.a1:1on.

'the lou WQuld be for a period of five years w1'th
the interest at. percent:. above the bule' s prime rate
at the ~ime•. Ncpr1neipal payments would be required ~or
the f.U"t yea:: wit.h· equal qua.rterly paymen'Cs thereafter.
The collateral for ~. loan would !:Ie all the tanCJd.ble
asset. of the station.

We understand thal::. at this stage of the precess the
FCC 40e. nc'1: require a contractually bi.nding' ccmmitment.,
and t:hil letter is net such a loan cOUlllli.tIlent. We do
1n1:.n4 by 'this letter to assure you and i:he FCC of ow:
intues-t in assisting you to cOCS1:rUct anc! operate the
s'tat:Lon 1: quest.ion, provicae4 of course, that 'the funding
of the amoat. i:l4icat.ed, or any pa%'t ~e%.of, will be
.ubje~ too fo:mal approval by the bank aft.e: 'the banJt·.
renew of your financial conditJ.on at. 'the time u4 ~.

UecuUoll ot a lOaJ! agoreema.D.-to incorpcrat.u, the•• 'tena&
a4 cond:LtiolUI ~"1at. we may deem appropriat.e and 11m:11u
t.o "h1ch "e customarily require in an agTe.ent of thi.
t.ype.

Very ~ly yours,

Bank OffIcer



I

!

'-CWt. I. COMeN

MOIITON .. acA"Cl.a

"'''IO¥"
~~ ICMAUtU.C·

1~:33 HARDY & CAREY

COHEN ANC BERF"tltl.C. P.C.

WASHIH(J'rQIll. o.c. 20Q~e
(2011 •••!s-.!I~.!5

October 24, 1991

P.06

T~C:O~'ER

(&0. Tea-c.:!..

Me. xanba :r. B\1ber
1921 lila till WaY'
7107da Knobs, %a41ana 47119

Dear Judy:

bclosed. .is 'Che·ColalLission Order alloca1:1ng FH
ChaMel 234A (94.7 ••qahertz) to 5." Albey. For the
application, t.he followinq needs i:o be accomplisbed: f

x. 1i!g1 gaallfic:at;!ou

ileae. complete the enclosea biographical
qu••~iOlUl&Ue. Also compile a list. of· your civic cd.
~o~ty aetiv1i:ies.

I:t. AD't_ S&'te

Bet1 SII11:h rill be sen4Ug 1D!ozma't1oa a. ~o whee
'the .11:. -7 be loca1:ed ad t:h. uouat ot 1ucJ Deeded.
You .boulcl tbu obt.aiD a sj,t:. aft.11ab11i't7 let~er .1JI!1u
'to 1:he ODe aclosed..

%x%. !lPMri!i
!be C~ia.1oD requirement is .~labil11:y of

ad'f1oJ.ea't hD4a to COD.~nc:1: the suUO&\ aDd OJUate foz
~ee -.tJuI, ...a:.I.ng' zao reYeDlIe. Wl 1D&ica1:. tlaat
cout:net1_ coau will DOt: ezqeed '250 ,000 ..~tD9 OIl
the "De of 1:owc: (guyec1 or .e31-.~J to M ....
azul 1:11. ....to o~ 8'tuclio eqUpMIlt. ..11 will be
SQ:od.4tD9' • 8U'tellCL"t .a 1:0 the~ of such eo.b.
We vill a1eo ...a ~o prepare a sont:J:a11 opua'tb9 bQ4~,
u4 we will 1:Ha eIi.ea••illg' t:h. ftr:101U1 COIIPOJleD-ta. OUr
~1eAce 1». s-epr••en-tiDg app11cuu for OTe!: 25 7eU'8,
:I.. 'that. !JUdo.1 't.hree-month budgets to% aart.1:••uch ••
II. AlbaDy .,"raVe approxima't:ely $30,000 pel: IlOnt:h.





APR-26-93 MON 1~:34 HARDY & CAREY
P.08

I, Brucla Cherry, a secretary in the law firm of Hardy aDd Carey, do hereby certify

that a copy of the above and foregoing document has beeD served 011 couDSe1 for aD parties

to this proceeding, by mailing a copy of same via U.S. Mail, postaae prepaid, this 26th day

of April, 1993, addressed to the following:

Honorable Richard L. Sippel •
ludge
Federal Communications Commission
2000 L Street, N.W., Room 214
Washington. D.C. 20554

Sames Shook, Esq.
Federal Communicatiou Commission
HeariDg Bruch
2CW M Street, N.W., Room 7212
Washington, D.C. 20554

Morton L. Berfield. Esq.
Cobea & Belfield
1129 20th Street, N.W.
WashiDstOll, D.C. 20036

Counsel for Martha 1. Huber

Adams Rib, Inc.
c/o Lou Smith Ministries, IDe.
P. O. Box 1226
Jeffersonville, IN 47131

Joho Wells King, Esq.
Haley, Bader &: Potts
4350 N. Fairfax Drive, SuM 900
ArlingtoD, VA 22203..1633

Counsel for Rita Reyna Brent
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Donald J. Evans, Esq.
McFadden. Evans & SiD
1627 Bye Street, N.W.
Suite 810
WashiDgton, D.C. 20006

Counsel for Staton CommunicatioDS, Ine.

&~~
Brenda Cherry

• By Hand

P.09


